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agar (r4)) err ufRa
Passed by Shri Shiv Pratap Singh, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST/WT0?/HG/617/2022-23 fcR'Tcp:25.11.2022 ,
issued by The Assistant Commissioner, CGST Division-VII, Ahmedabad North

;;$JLJ"lc1cbaf cbT -;:,-r:r ~W Name & Address

1. Appellant
M/s. Hariram Rapher Chauhan, 126, Arbuda Park, Chandlodia, Ahmedabad-

382481
2. Respondent

The Assistant Commissioner, CGST Division-VII, Ahmedabad North,4th Floor,
Shajanand Arcade, Nr. Helmet Circle, Memnagar, Ahmedabad-380052

al{ arfhz rfl snag 3rials 3rgra aar & at a grmgr uf zuenfenf
f aag g qr 3rf@rart t r@ zur gaterur am4aa rgda Paar?

Any person aggrieved by. this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'+Tlxa "fficl5T'{ cITT "TRl"a-TOT~
Revision application to Government of India :

() 4q qr grca 3rf@fr, 1994 c#'i" tITTT 3r+a ht aag z; mii GfN if ~
tITTT "c/51" q-Irr qr ueqa aiafa grteru an-tjcirf a:rtTR ~. ~ma ~. fclro
+inGu, «lua f@qr, ahef +if5a, #la tu '+fcR, Wfq mf, { feRt : 110001 "c/51" cBl" ~
afeg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, ,Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

ii) zqR? ma dl srR mm sra 'fl rR atar fas#t qosrr ur 3ra #ran ii
a fat goer aw rosrm im a ura gy mf i, zu f@aft quern zur suer i are
cffi fcRfl cblx~14 l{ <:rr fcl?m ~0-sii11x if m "lTTc1" l ufaur a# ?hr g{ st 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse o · storage whether in a factory or in a warehouse.
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(cp) ad as f5Rh lg UT r?grfuffam "Cfx lTf ma a fafafu suzjhr zreen aama tfx
suraa zycen fa ami "GIT ma are Rah rg ar i Raffa ?t

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(8) In case of goods exported' outside India· export to Nepal or Bhutan, without
payment of duty.

siftGara s«area zc # grar fg Gil setR mr al { ?sit h arr cit za
Irr vifu yarR@a srzga, snfl a gr uRa a)r w zna fclm- 31ftrfrrwr (.=f.2) 1998
Irr 1o9 rr fr4ad fg TT-q 6T I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rule$ made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) tr sna zgca (3r#ca) Ramal, 2o1 Rm s sifa faff&e qua in z;--s .'f c:l"
>ffc,m , hfa arr 4fa am2 hf fetas a m # fl q-3mrr ta 3rc:frc;r 3m ~
at-at ufji a mer frma Rh tr a1fey ir rr Tar z. nr qargfhf sift eat
35-~ lf frrclfur $l a rrar # rqa tr tr-6 rear at uf 39 el#t a1fem
The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be· accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of 'TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rf@au am7aa # var ursi vicara ya car qt zus aa st it u} 2oo/- #tu q7rat
al ung 3it uagi icaa zas vs ata a spar ITT ID 1 ooo /- al pl yrarr at erg 1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

tr zre, trala zgca vi tao agar =mrzmrf@a a if 3r@--
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #ftu snaa zyca 3rf@)~ma, 1944 t arr 35-4t/3s--z 3if

LJnder Section 358/ 35E of CEA, 1944 an appeal lies to :-

Gaffs uRba 2 («) a rag agar ararar al ar4la, 3r4)at amt ii var gyc,
ala Gura zyca g ara 3fl4hz -zaf@our (Rrec) at ufa 2hfhr 4)Rea,
~h3l-lC:l~lc; lT 2nd l=ff"fff, isl§J-Jlcl1 ifcR ,'3-RRc!T ,PR't.R1PR°,0-Ji:_;J-jc';!isJI~ -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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. The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where aniount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf gr smr { pc sr?vii arrt tar ? at re)a pe. air Rg #ha a1 yrarr
ufa ir a fur um atRg z st # @ha gg fl f far 48l arf aa a fer
zrenRerfa 3rqlrr mrznf@raw ala 3rfla u hr var a ya 3m4a= fhu unrar ?j
In case of the order covers a number of .order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, .is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) urn1al yes are,fr4 497o zrn vis)f@r st rgqf- a aiaft Reiff fag argar a
3m7a= a qr 3mgr zrenfenf fufu qr@rant an?gr ii r@) 4l ya qR u 6.6.so )t
r arzrrazu zgca feaz cat zln arReg

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) ~ 31N~ 1Wfffi cpl' firw a4 ara fnii al 3j fl eurt a1raff f@hat rar ? wit
vim gyea, ala naa yea y arm r9tr mrznf@raver (arff faf@) fr, 1982 ?i
ffe et
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) «fr zc, bra sura yea vi arr or@)a)r znrnf@raw (Rre), uf rfht a
i-frl:@ it cpcfcrr l=fiTf (Demand) ~ ~ (Penalty) cITT 10% qawt aar srfarf ?rift,
3f@raoaqfwit 1o als vu & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

a4laGara zea sit laraa siafa, znf@reeh "afara$lti(Duty Demanded)-
(i) (section) is 1DazaufRaIf,
(ii) farnr«a ##@z fez al1ft,
(iii) &#ae fee failasfu6ha€a2aufr.

> usgas«ifa sr#hr l useqfwarstgear i, srfh atf«eralhfggff4a
famTTtITw.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate· Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

..CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

< an?r#if srfhufraswrawr an zyear srrar zyeas qrav Rafa lal iifu lg zyea
# 1omaru ailsri#a aus [@a1Ra itasush 1oyrrrw alarray

In view of above, ah appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."



F. NO. GAPPL/COM/STP/703/2023

ORDER IN APPEAL

M/s. Hariram Rampher Chauhan, 126, Arbuna Park, Chandlodia, Ahmedabad
382481 (hereinafter referred to as 'the appellant') have filed the present appeal against
the Order-in-Original No. CGST/WT07/HG/617/2022-23 dated 25.11.2022, (in short
; impugned ordel) passed by the Assistant Commissioner, Central GST, Division-VII,
Ahmedabad North (hereinafter referred to as 'the adjudicating authority). The appellant
were engaged in providing taxable service but were not registered with the department.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the appellant
in the ITR/Form-26 AS has earned taxable income on which no service tax was discharged.
Letters were, therefore, issued to the appellant to explain the reasons for non-payment of
tax and to provide certified documentary evidences for the said period. The appellant
neither provided any documents nor submitted any reply justifying the non-payment of
service tax on such receipts. The detail of the income is as under;

Table-A

F.Y. Value as perITR Service tax rate Service Tax liability

2015-16 23,74,598/ 14.5% 3,44,316/

2.1 A Show Cause Notice (SCN) No. CGST/AR-V/Div-VII/A'bad North/TPD-Un
Reg/44/2020-21 dated 25.11.2022 was, therefore, issued to the appellant proposing
recovery of service tax amount or Rs.3,44,316/- along with interest under Section 73(1)
and Section 75 of the Finance Act, 1994, respectively. Imposition· of penalties under
Section 77(1)a) & Section 77(1)(c), Section 77(2) and Section 78 of the Finance Act, 1994
were also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.3,44,316/- was confirmed alongwith interest. Penalty of Rs. 3,000/- each
under Section 77(1)(a) & 77(1)(c) and penalty of Rs.3,44,316/- was also imposed under
Section 78 of the F.A., 1994. Penalty under Section 77(2) was however dropped.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant preferred the present appeal on the grounds elaborated below:

Facts and evidence produced by the appellant were not considering properly by
the adjudicating authority.

► Impugned order was passed without giving sufficient and specific opportunity to
the appellant and there by violating the principal of natural justice. The appellant
should therefore be allowed to produce additional evidence during the course of
appeal proceedings.

► The entire accounting transactions were not taken into account while calculating
the service ta tabhf<@fig@pf,pp» 1ant have neither collected the service tax from

" ««the parties nor p $' o fjp ent so no revenue loss has been accrued.
tr8, %°
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F. No. GAPPL/COM/STP/703/2023

» The value derived by the assessing officer from the TDS/ITR is not a valid proof of
service provided as there some part of advance also attracts TDS.

► Notice for the 2015-16 has been issued after a lapse of 6 years and as per lhe
income tax act books of accounts to be kept if any notice has not received from
the income tax department to maximum 3 years. So there is a difficulty to trace the
related documents. The appellant should be allowed to produce additional
documents at the time of hearing.

» The impugned order may be set-side'as the demand is not sustainable.

3.1 The appellant in the additional written submission dated 11.09.2023 stated that the
appellant is an individual person providing Manpower service in the form of Labour
services like Gypsum Board ceiling, Armstrong Ceiling, POP wall punning, Wall Scutting
grooves etc. This service is provided to the building contractor and to Companies. They
claim that in terms of Notification No. 07/2015-ST dated 01.03.2015, the liability to pay
service tax shall be on the recipient of the service and not on the provider of service.
Hence the appellant is not liable to discharge any tax liability. Further they also contended
that the ITR data cannot be basis for issuing the SCN. They placed reliance on OIA No.
AHM/EXCUS/001/APP/62/2023-24 dated 19.07.2023 passed in the case of M/s. Rajesh
Dubal Yadav; case laws reported at 2018 (10) GSTL 392; 2015 (40) $TR 1034 8 2020 (43)
GSTL 533. They also submitted sample invoices issued by the appellant.

4. Personal hearing in the matter was held on 10.10.2023. Shri Naimesh K. Oza,
Advocate, appeared on behalf of the appellant. He reiterated the submissions made in Lile
Appeal Memorandum and requested to allow the appeal.

5. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made by the appellant in the appeal
memorandum, additional written submissions elated 11.09.2023 as well as those made

.during personal hearing. The issue to be decided in the present case is as to whether lhe
service tax demand of Rs. 3,44,316/- alongwith interest and penalties, confirmed in the
impugned order passed by the adjudicating authority, in the facts and circumstances of
the case, is legal and proper or otherwise.

The demand pertains to the period F.Y. 2015-2016.

6. I have gone through the sample invoices and it is observed that the appellant is
rendering labour services to various clients including companies. To examine the their
claim of exemption, relevant text of Notification No.7/2015-ST as amended vide
Notification No. 30/2012-ST dated 20.06.2012.

Notification No. 30/2012-ST dated 20.06.2012.

1 (u) provided or agreed to be provided by way of renting of a motor vehicle
designed to carrypassengers to anyperson who is not in the similar line ofbusiness
or supply ofmanpower for anypurpose orservice portion in execution of works
contract by any individual, Hindu Undivided Family orpartnership firm, whether
registered or not, including assoi%ff@· ted in the taxable territory to
a busmess entrty registered a. os ed m the taxable territory;

76 ?
·$
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F. No. GAPPL/COM/STP/703/2023

TABLE

SI. Description of a service -Percentage of Percentage of
No. service tax service tax

payable by the payable by the
person person
providing receiving the
service service

in respect of services provided or
··- -·

8. . 25% 75 %
agreed to be provided by way of
supply of manpower for any
purpose

6.1 I find that in terms of Sr. No. 8 of the above notification, the service tax liability
under supply of manpower shall be 25% on the service provider and 75% on the service
recipient if the recipient is a body corporate. A body corporate include Private Company,
Public Company, One person Company, Small Company, LLP i.e. a business organization
registered under Companies Act. In the Profit & Loss Account submitted by the appellant,
they have shown income of Rs. 10,81,427/- towards Labour Work. On going through
Form-264S, I find that the appellant have rendered labour /manpower supply services to
body corporate also. They have rendered taxable services amounting to Rs.19,94,049/- to
the body corporate. Hence, on such value, 75% tax liability shall be on the service
recipient and 25% on the appellant. However, on the remaining amount of the taxable
value i.e. Rs.3,80,594/- (23,74,598/- minus Rs. 19,94,049/-) the appellant shall have 100%
tax liability.

Table-B

25% Service Service Tax
F. Y. Value Liability

under RCI tax rate liability

2015-16 19,94,049 4,98,512 14.5% 72,284

2015-16 3,80,549 0 14.5% 55,180

TOTAL 1,27,464

7. Accordingly, the tax liability shall get reduced to Rs.1,27,464/- after granting the
RCM benefit. I, therefore, uphold the service tax liability to the extent of Rs.1,27,464/- as
determined above.

8. When the demand sustains there is no escape from interest, the same is therefore
recoverable with applicable rate of interest on the tax held sustainable in the para supra.

9. I find that the imposition of penalty under Section 78 is also justifiable as it
provides penalty for suppressing the value of taxable services. Hon'ble Supreme Court in
case of Union ofIndia v/s Dharamendra Textile Processors reported in [2008 (23_1) E.L.T. 3
(S.C.)], concluded that the section provides for a mandatory penalty and leaves no scope
of discretion for im a< nalty. I find that the appellant was rendering a taxable
service but did n n and neither filed the statutory returns. This act
thereby led to su alue of taxable service and such non-payment of

6
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service tax undoubtedly brings out the willful mis-statement and fraud with intent to
evade payment of service tax. If any of the circumstances referred to in Section 73(1) are
established, the person liable to pay tax would also be liable to pay a penally equal to lhe
tax so determined.

10. As regards, the imposition 'of penalty under Section 77 (1) is concerned; I find that
the same is also imposable. The appellant were rendering the taxable service and were
liable to pay service tax, however, they failed to self-assess their tax liability. As such they
failed to obtain registration and thereby failed to file ST-3 Return. (therefore, find that all
such acts make them liable to a penalty. However, considering the reduction in lax
liability, I reduce the penalty imposed under Section 77(1) of the Finance Act, 1994 from
Rs.3,000/- to Rs.1,000/-. I also reduce the penalty of Rs.3,000/- imposed under Section
77(2) to Rs.1000/-, on the above grounds.

11. In view of the above discussion, I uphold the impugned order confirming the
service tax demand of Rs.1,27,464/- alongwith interest and penalties.

rfraaf arr asf Rt nt& arfra fuerr 3qlrah ? [tr star t
The appeal filed by the appellant stands disposed off in above terms. 1{J_:_-,

(fl. 0. ta)
3lJ""T'fi ( 3JT.flT,"/'f")

Date: I?-, 10.2023
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(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad
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To,
M/s. Hariram Rampher Chauhan,
126, Arbuna Park, Chandlodia,
Ahmedabad-382481

Appellant

The Assistant Commissioner
CGST, Division-VII,
Ahmedabad North

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)
4-Guard File.

.)




